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:: IN THE COURT OF THE DISTRICT JUDGE:::::::::::::::NALBARI :: 

Title Appeal No. 3/2014 

        

From the judgment and order dated 27/10/2014 passed by learned Civil Judge, 

Nalbari, in connection with Case No.T.S.4/12 under order 41 and section 96 of   

CPC.  

                        Present   :  Mrs. S. Begum 
                                          District Judge,  
                                          Nalbari. 
                

                        Sri  Keshab Sarma. 

                               S/O-Late Mahendra Sarma. 
                               Vill- Digheli. 
                               P.S & Dist-Nalbari (Assam).....Appellant/defendant. 
                          
                                - VS - 

                         1.Sri Sarbeswar Kalita. 

   S/O-Late Bhabit Kalita. 
   R/O- Nalbari Town, ward No.4(near Hari Mandir). 
   P.S-Dist- Nalbari (Assam)........Respondent/plaintiff. 
                           2.Sri Mamat Deka. S/O-Late Nandi Deka. 
                               Vill-Barnadipar 
                               Mouza- Defeli, P.S-Goreswar. 
                               Dist-Baksa(BTAD) Assam........Proforma respondent. 
                            3.Sri Ratneswar Sarma, S/O-Surendra Nath Sarma. 
                               Resident of Vill- Digheli. 
                               Mouza-Khata. 
                               P.S & Dist-Nalbari (Assam)....Proforma Respondent. 
 

This appeal petition having been finally heard on13/6/18 in presence of  

 

               Advocate for the  appellants        : Mr. D. Deka, P. Goswami. 

               Advocate  for the respondents     : Mr. S. Sarma, P. Sarma.   

                Date of hearing           :  08/05/2018 & 13/06/2018. 

      Date of Judgment        :  10/07/2018. 

 J U D G M E N T 

 

 The instant appeal has been filed by appellant/ Keshab Sarma under 

order 41 and section 96 of the CPC challenging the judgment and decree passed 

by learned Civil Judge, Nalbari in connection with T.S. Case No.4/12 dated 
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27/10/2014. The appellant prayed for setting aside the impugned judgment and 

decree passed by learned Civil Judge, Nalbari.  

 

2. The gist of the case of the plaintiff, which is narrated in the plaint, in 

brief, is that defendant No.2 Sri Mamat Deka purchased a plot of land measuring 

1 bigha 3 kathas 9 lachas covered by Dag No.527 of KP Patta No.old 86 new 418 

of village Digheli under Khata mouza, Dist- Nalbari from its previous owner one 

Rafiat Ali vide registered sale deed No.4759 dated 4/10/82. After taking over the 

possession of the land he developed the land to “Basti” land and constructed an 

Assam type house there on. His son and daughter pursued their studies at 

Nalbari by staying at the said house. After completing their education they left 

for their native home in the year 2006. however, in the year 2008 after Magh 

Bihu as defendant No.1 Keshab Sarma approached defendant No.2 Mamat Deka 

to let out the house to defendant No.1 so defendant No.2 accepted the proposal 

and let out the said house to defendant No.1 at a monthly rate of Rs.1200/- 

which is to be paid within fortnight  of each succeeding month since Feb/2008. 

The defendant No.1 along with his family started to reside in the said house 

after paying the rent as discussed above. In the month of September/2009, the 

defendant No.2 expressed his desire to sale the land measuring 1 bigha 19 

lachas along with the house out of his total purchased land and proposed 

defendant No.1 to purchase the same. Defendant No.1 showed his inability to 

purchase the land and disclosed before defendant No.2 that he will vacate the 

house as and when necessary. Later on the defendant No.2 proposed the 

plaintiff to sale the suit land and the house in his favour and the consideration 

amount was fixed at 2,90,000/-. Prior to purchasing the land, the plaintiff also 

visited the suit land along with defendant No.2 and met defendant No.1 also and 

defendant No.1 agreed to vacate the house and the suit land whenever required 

by them. Necessary sale permission was obtained by the plaintiff and defendant 

No.2.  However, the defendant No.1 filed objection against the sale permission 

but sale permission was issued by the concerned authority as the defendant 

No.1 failed to show sufficient documents. Accordingly, on 15/05/2011 after 

receiving an amount of Rs.2,90,000/- from the plaintiff defendant No.1 executed 

the registered sale deed in favour of plaintiff by selling/transferring the suit land 

along with house in favour of the plaintiff. Plaintiff  after the registration of the 
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sale deed along with defendant No.2 and two other persons again met the 

defendant No.1 and defendant No.1 informed him that as and when a suitable 

house is found by him he will vacate the house and the land. The plaintiff after 

purchase of the suit land raised pucca pillar at four boundaries and fixed a 

permanent iron gate in the suit land. Subsequently on the visit of the suit land 

by the plaintiff on 18/03/12 he requested the defendant No.1 to vacate the suit 

land and house immediately but the defendant No.1 refused to vacate the same 

by claiming, the suit land and the house as his own property. Hence, the suit has 

been filed by the plaintiff seeking declaration of right title and interest over the 

suit land along with standing house and for khas possession of the land with the 

house by evicting the defendant No.1 from the suit land and alternative remedy 

was prayed for refund of Rs.2,90,000/- which is the consideration money from 

the defendant No.2.  

 

3. The main defendant No.1 Keshab Sarma contested the case by filing 

written statement. It is contended that suit is not maintainable, bad for 

impleading defendant No.2, bad for non-joinder of necessary parties, bad for 

mis-joinder of cause of action. The defendant No.1 admitted the fact regarding 

purchase of land by defendant No.2 vide  registered sale deed No.4759 dated 

04/10/82. However, the defendant No.1 denied the fact that he is a tenant 

under defendant No.2 in respect of the house standing on the suit land. It is 

contended by the defendant No.1 that in the year 1997 the defendant No.2 

proposed him to transfer land measuring 1 bigha and defendant No.1 consented 

to purchase the same along with the two rooms house standing thereon at a 

consideration amount of Rs.4,50,000/- and by different installment the 

consideration amount was paid and defendant No.1 took the possession of the 

suit property along with the house. It is submitted that though defendant No.1 

occasionally demanded the execution of registered sale deed in his favour but 

defendant No.2 instead of execution of the registered the sale deed hatched out 

the plan with the plaintiff to evict him from the disputed land on the false 

allegation that defendant No.1 is a monthly tenant of defendant No.2. Hence, 

the defendant prays for dismissal of the suit.  
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4. On perusal of the pleadings and after hearing learned counsel for both 

the sides, the trial court framed following issues :- 

(I) Whether the suit is not maintainable in the present form ? 

(II) Whether the suit is bad for non-joinder of necessary party? 

Whether the plaintiff has right, title and interest over the suit land ? 

  Whether the defendant No.1 is a tenant under the   

 defendant No.2 in respect of the suit land ? 

  Whether the plaintiff is entitled to get a decree as prayed  

 for ? 

  To what relief/relief's the parties are entitled to ? 

 

5. The plaintiff side adduced evidence of all together 7 witnesses and 

exhibited some documents to establish the case. The defendant also examined 

as many as 4 witnesses and exhibited some documents in support of their claim.  

 

6. The learned trial court at the conclusion of the trial decreed the suit in 

favour of the plaintiff. Dissatisfying with the judgment and decree passed by the 

learned trial court the instant appeal has been preferred by the defendant.  

 

7. It is contended in the appeal memo that the learned trial court has not 

applied judicious mind while appreciating the evidence on record and judgment 

is erroneous and liable to be set aside. The decision of the learned trial court on 

almost all the issues are challenged. It is submitted that the learned trial court 

ought to have decide the issue No.1 in favour of defendant No.1 in stead of 

plaintiff as plaintiff has no relation of landlord and tenant in respect of suit 

property with appellant/defendant No.1. 

 

8. It is submitted that the learned trial court without proper appreciation of 

evidence on record decided issue No.4 in favour of the plaintiff. It is submitted 

that the evidence of  plaintiff side established that the defendant No.1 is not a 

tenant of the suit property under the plaintiff and that the possession of the suit 

property is with the defendant No.1 and that possession could not be delivered 

to the plaintiff by defendant No.2. It is submitted that as the possession could 

not be delivered so contract may be rescinded or refund of money may be 
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claimed. It is submitted that the learned trial court could have grant the prayer 

for recovery of the consideration amount of Rs.2,90,000/- from defendant No.2 

as there is alternative prayer and ought not to have pass decree against the 

defendant No.1   

 

9. I shall take up all the issue for discussion and decision in order of my 

preference.  

                                 Issue No.3. 

 

10. The plaintiff Sarbeswar Kalita who is examined himself as PW-1, in his 

plaint as well as in his evidence reiterated  that he  purchased the suit land from 

one Mamat Deka (defendant No.2) vide registered sale deed No.771/2011.  

Plaintiff to  buttress his claim exhibited the certified copy of the registered sale 

deed as Ext-1. Plaintiff to establish the fact regarding sale of the suit property 

examined Mamat Deka who is the owner of the suit property. PW-6, Mamat 

Deka, corroborating the evidence of PW-1 testified that he sold the suit property 

on 05/05/11 to the plaintiff by registered sale deed. The plaintiff to establish the 

execution of the registered sale deed in favour of the suit property by the Mamat 

Deka examined PW-7 Amulya Kr. Sarma who is the extra writer of the Nalbari 

Sub-register Office. PW-7 in his evidence categorically stated that he has 

produced the original sale deed bearing  No.771/2011. Ext-1 (A) is   exhibited   

as the   original  sale   deed        and  Ext-1 is   exhibited   as  the    certified   

copy of Ext-1(A). According to him as per registered sale deed Mamat Deka 

executed the sale deed in favour of Sarbeswar Kalita. PW-6 the original vendor 

of the suit land candidly stated that he sold the suit property and house standing 

thereon in favour of the plaintiff by a registered sale deed. Similarly PW-2 

Nareswar Kalita one of the attesting witness of Ext-1(A) also lending credence to 

the plaintiff's case stated that Mamat Deka executed the registered sale deed in 

favour of the plaintiff in respect of the suit property in his presence. From the 

evidence on record it transpires that original registered sale deed has been 

produced from Sub-registered office, Nalbari and same is exhibited by employee 

of Sub-registered office as Ext-1(A). The original owner Mamat Deka also 

admitted in his evidence regarding execution of the registered sale deed in 

respect of the suit property in favour of the plaintiff. As per provision of section 



6 

 

58 of the Evidence Act the  admitted fact need not be proved. Mamat Deka, the 

vendor nowhere challenged the execution of the registered sale deed relating to 

the suit property in favour of the plaintiff rather he admitted about the transfer 

of the suit property in favour of the plaintiff by a registered sale deed. It is well 

settled that to transfer title by registered sale deed delivery of possession by the 

vendor to the vendee is not necessary. [ Manmath Ranjan Trivedy Vs Gopal 

Krishna T.E. Co(P) Ltd and another reported in 2006 (Suppl) G L T 718 relied 

upon ]. On the other hand, the claim of the defendant No.1, is that he 

purchased the suit property from defendant No.2 orally for consideration of on 

an amount of Rs.4,50,000/-  in the year 1997. Defendant No.1 as DW-1 

reiterated that he purchased the suit property orally from the owner defendant 

No.2 in the year 1997 by paying the consideration amount on different 

installment. However, the defendant  No.1 could not show any documents 

relating to the payment of the consideration amount to the defendant No.2.It is 

the settled position of law that for transfer of immovable property valued 

Rs.100/-or above registration is necessary as mandated u/s-17 of the Indian 

registration Act. Moreover, section 54 of the Transfer of Property Act clearly 

states that for transfer of a tangible immovable property of the value of Rs.100/- 

or upward registration is must. But in the instant case it is seen that the 

defendant No.1 has failed to prove that he has purchased the suit property by 

registered sale deed. He has also failed to submit any documentary evidence to 

show the payment of consideration amount to defendant No.2. Surprisingly 

enough defendant No.1 also did not file any suit for specific performance of 

contract against the defendant No.2. In the above circumstances, I am not 

inclined to accept the plea of defendant No.1 that he purchased the suit 

property.  

 

11. On the other hand as already discussed above the plaintiff has proved his 

right title and interest over the S/L by exhibiting the original registered sale deed 

and his evidence has been supported by the original vendor of the S/L PW-6 and 

the attesting witness PW-2. 

 

12. Thus from the preponderance of evidence  available in the C/R both oral  

as well as documentary it is clear that the plaintiff has proved his right, title 



7 

 

interest over the suit property by right of purchase.  In view of the above 

discussion issue No.3 is decided in favour of the plaintiff.  

 

                                       ISSUE NO.1 

 

13. This issue has been framed at the behest of  defendant. This is a suit 

filed by the plaintiff for declaration of right title interest and for recovery of khas 

possession on the claim of purchase of the suit land from defendant No.2 by 

registered sale deed No.771/2011. Alternative prayer of the plaintiff is for 

recovery of an amount of Rs.2,90,000/- which is consideration money paid by 

the plaintiff to defendant No.2 as the price of the land which he purchased from 

defendant No.2 vide registered sale deed No.771/2011. It is contended in the 

plaint that defendant No.1 was the tenant of the defendant No.2 regarding the 

house over the suit land and he though initially agreed to  vacate the suit 

property prior to purchase of the suit property by plaintiff as well as after the 

purchase but subsequently claimed that he is the owner of the suit property vide 

purchase from defendant No.2 and denied to vacate the suit property. It is also 

contended that at the time of seeking sale permission from the concerned 

authority by the plaintiff and defendant No.2also defendant No.1raised objection 

before the concerned authority. The defendant No.1 on the other hand claimed 

that he had purchased the suit land from the defendant No.2 orally for a total 

amount of Rs.4,50,000/-. He also denied the land lord tenant relationship 

between him and defendant No.2. From the pleadings it appears that there is a 

bonafide dispute between the parties which requires to be adjudicated by the 

court. On going through the plaint it appears that there is cause of action for 

instituting the suit.  

 

14. It is strenuously argued by the learned counsel for the 

appellant/defendant No.1 that as per the plaint defendant No.1 is the tenant 

under defendant No.2 and as such without the notice of determination of lease 

as per   S. 106 T.P Act no suit lies. The learned counsel for the respondent 

refuting the argument submitted that defendant No.1 having denied the 

relationship of land lord tenant between him and defendant No.2 who is the 

original owner of the suit property prior to filing of the suit  is not entitled for a 
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notice of termination of lease. It is also submitted that it is not an ejectment suit 

and is a declaratory suit with consequential relief and no notice is required.  

 

15. However it is well settled that tenant is  not entitled to a notice if he 

denies the title of the landlord prior to the suit. As per S. III (g) T.P Act a lease 

of immovable property determines by forfeiture in case the lessee renounces his 

character as such by setting up a title in a third person or by claiming title in 

himself. A tenant when denied his landlord's title before suit may be ejected 

without a notice. Denial render a notice to quit unnecessary.  

 

16. Denial of landlord's title before the suit is evidence of an election to put 

an end to the tenancy and supercedes the necessity for such notice. In the 

instant case from para 7 of the plaint as well as as from para 14 of the w/s it 

transpires that the defendant No.1 protested the permission of sell of the D/L to 

the plaintiff by defendant No.2 while sale permission was sought for from 

concerned authority by defendant No2 and plaintiff on the ground that he 

purchased the disputed property from defendant No2 in 1997. However he could 

not show any documents relating to purchase. It appears from the pleading that 

on 24/1/2011 the sale permission was granted as the defendant No.1 could not 

produce relevant documents for his objection.  So it is crystal clear from the 

pleading that prior to institution of the suit in the year 2010 the defendant No.1 

repudiated the landlord tenancy relationship and so notice of termination is not 

necessary. Apart from this the defendant neither in the W/S nor in the appeal 

memo raised the plea relating to notice and hence also this plea is not tenable. 

The suit is maintainable in spite of absence of  a notice as provided U/S-106 T.P. 

Act. (Case law of Gajindhar Lodha Vs Khas Hataladin Colling Co reported in AIR 

1959  paT  562   relied upon.) 

 

17. It is submitted that as plaintiff has no relationship of landlord and tenant 

with the defendant No.1 Kashab Sharma regarding the suit land at any time so 

suit is not maintainable. The suit has been filed by the plaintiff not as a landlord 

but claiming as the owner of the suit property by purchase vide regd. Sale deed 

from the defendant No.2. In the plaint it is claimed that the defendant No.1 was 

the tenant under defendant No.2. It is contended how defendant No.1 in spite of 
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promise did not  vacate the suit property rather threatened the plaintiff . It is 

already discussed that the landlord tenant relationship determined as soon as 

the title of defendant No.2  is denied prior to filing of the suit. The defendant 

No.1 after determination of lease due to denying title  of the defendant No.2 

became the unauthorized occupant of the suit property and suit filed by the 

plaintiff for declaration of right, title, interest over the suit property by right of 

purchase and for khas possession is definitely maintainable.  In view of the 

above discussion, I am constrained to hold that suit in the present form is 

maintainable. Accordingly, issue No.1 is decided in affirmative. 

  

ISSUE No.2 

 

18. The defendant in his written statement submitted that the suit is bed for 

non-joinder of necessary parties such as Santipriya, Anath Barman, Habib 

Barman, Khanin Kalita etc. It is submitted by the learned Advocate for the 

appellant that the plaintiff did not implead all the pattaders of the suit patta land 

and as such the suit is bad for non-joinder of necessary party. Controverting the 

submission of appellant side the learned Advocate for the respondent submitted 

that as plaintiff has not sought for any relief against the co-pattader of the suit 

patta and as effective decree can be passed in the suit without presence of co-

pattader so suit is not bad for non-joinder of necessary party. The issue relating 

to joinder and non-joinder of necessary parties  was settled by Supreme Court in 

Deputy Commissioner HARDOI Vs Rama Krishna Narayan and others reported in 

AIR 1953 Supreme Court 521. The Hon'ble Supreme Court laid down the test to 

decide the question of non-joinder of necessary parties in civil suit.  In the above 

referred case the test are  (i) there has to be a right of relief against such a 

party in respect of the matters involved in the suit. (ii) the court must not be in a 

position to pass an effective decree in absence of such a party.  

 

19. Now reverting back to the case in hand it appears that the learned 

Advocate for the defendant side argued that the suit is bad for non-joinder of all 

the pattaders of the suit land. But I disagreeing with the claim made by the 

defendant No.1 hold that the suit is not bad for non-joinder of co-pattaders 

because herein the instant suit the relief claimed by the plaintiff is only against 
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the defendant No.1 & 2 for declaration of right title and interest  and for 

recovery of khas possession of the suit property from defendant No.2 and 

alternatively for refund of Rs.2,90,000/- from defendant No.2 which is the 

consideration money of of the suit property.  The plaintiff has not sought for any 

relief against co-pattader of the suit patta. The suit land along with other land 

with specific boundary had been purchased by the defendant No.2 vide register 

sale deed  Ext-2 and the suit property  with a  specific boundary had been 

purchased by plaintiff from defendant No.2. There is no dispute regarding the 

identity of the suit land. If a decree is passed in the suit then other co-pattaders 

of the suit patta will be no way affected. Moreover no relief is claimed by the 

plaintiff against the co-pattader, so suit is not bad for non-joinder of necessary 

party. So this issue is decided in favour of the plaintiff.   

 

                                  ISSUE NO. 4 

 

20. The claim of the plaintiff is that, at the time of purchasing the suit land, 

the defendant No.1 was a tenant under defendant No.2. It is stated that since 

2008 defendant No.1 occupied the house in the suit land at monthly rent of 

Rs.1200/-. Corroborating the claim of the plaintiff PW-6 Mamat Deka who is the 

original owner of the suit property in his examination in chief testified that 

defendant No.1 Keshab Sarma was a tenant in respect of the suit property under 

him since 01/02/2008 by paying monthly rent of Rs.1200/-. It is also disclosed 

that the agreement for rent was a oral one and that  defendant No.1 Keshab 

Sarma paid rent to him for 4 months. He also reiterated the said fact in his 

cross-examination.  Similarly witness for the plaintiff PW-2 Nareswar Kalita, PW-4 

Sanatan Rajbongshi also during examination in chief and cross-examination 

made it clear that defendant No.1 was the tenant under defendant No.2 in the 

house over the suit land since 2008. The PW-2 testified that the agreement of 

tenancy was an oral one and that the rent was fixed at Rs.1200/-. The evidence 

of PW-1, PW-2 and PW-4 regarding the fact that defendant No.1 was the tenant 

under defendant No.2 could not be dislodged by the defendant No.1 in spite of 

thorough cross-examination. Though the defendant  in his written statement and 

evidence has claimed to be the owner of suit property by purchasing the same 

from the defendant No.2 Mamat Deka but failed to establish the same. It has 
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been already decided in issue No3 that defendant No.1 is not the owner of  suit 

property by right of purchase.  

 

21. Thus in view of the aforesaid discussion I am foreclosedfrom all the side 

but to hold that the defendant No.1 was a tenant under defendant No.2 in 

respect of house over the suit land. In view of the above observation this issue is 

decided accordingly.  

 

ISSUE No. 5 & 6 

 

22. As issue No.5 and 6 relates to relief I should take up both the issues 

together. The plaintiff has filed the suit for declaration of his right title interest 

over the suit land along with house standing thereon and for recovery of 

possession of the suit property by evicting the defendant No.1. Right title 

interest over the suit property has already been established by the plaintiff as 

decided in issue No.3. It is also established that at the time of purchase of the 

suit property defendant No.1 was the tenant under defendant No.2 Mamat Deka 

who is the vendor of suit property. Defendant No.1 claimed that he came to 

possession of the suit property in the year 1997 after purchasing the same from 

owner Mamat Deka but failed to substantiate his claim by any documentary 

evidence. From the preponderance of the evidence on record it is clear that 

plaintiff has established that defendant No.1 was the tenant under  defendant 

No.2 in respect of the suit property. The defendant No.2 who is examined as 

PW-6 testified that prior to purchase of the suit property he offered to sale the 

same to defendant No.1 but defendant No.1 refused to purchase the same and 

hence the same was sold to the plaintiff. It is also established by PW-6 and the 

plaintiff (PW-1) that prior to purchase of the suit property while they visited 

together the suit property then the defendant No.1. agreed to vacate the suit 

property. It is stated that after purchase of the land also the defendant No.1 

assured the plaintiff to vacate the land. It is also established by the PW-1 &6 

(defendant No.2) that subsequently on 18/3/12 the defendant No.1 denied the 

title of the plaintiff and defendant No.2 over the suit property. It appears that at 

the time of seeking sale permission by defendant No.2 and plaintiff the 

defendant No.1 raised objection before the ADC by claiming as owner of the suit 
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property. The written statement of defendant No.1 also shows about raising 

objection regarding sale permission by him before the concerned authority 

claiming that the land was already sold to him by the defendant No.2. So it 

appears that at the time of sale permission he denied the title of the defendant 

No.2. over the suit property. 

 

23. Title of defendant No.2 over the suit property being denied by the 

defendant No.1  the tenancy is terminated between the defendant No.2 and 

defendant No.1 due to the conduct of the defendant No.1. Apart from this 

defendant No.1 never attorned the plaintiff as his land lord in respect of the 

house over the suit land in spite of knowing about the fact that the suit property 

was purchased by the plaintiff from defendant No.2. He also did not vacate the 

suit premises as promised  earlier rather threatened the plaintiff. Learned trial 

court has rightly held that plaintiff is entitled for a decree of declaration of right 

title interest and recovery of khas possession of suit land by evicting the 

defendant No.1. Learned trial court has correctly decided that defendant No.1 is 

not entitled for any relief/reliefs. Issue No.5 and 6 are decided in favour of 

plaintiff.  

 

24. On the basis of foregoing discussion it is found that learned Civil Judge, 

Nalbari has rightly decreed the suit. I found nothing to interfere with the decision 

of learned trial court.  

 

O  R  D  E  R 

25. In the result the appeal is dismissed on contest with cost. The judgment 

and decree passed by learned trial court is upheld.  

 

26. The judgment is delivered in the open court. 

 

27. prepare a decree accordingly.   

  

28. Return back the LCR to the trial court with a copy of judgment passed by 

this court. 
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 Judgment is given under my hand and the seal of this court on this the 

10th  day of  July/2018.  

 

 Dictated and corrected by me                      District   Judge, 

                                                                                      Nalbari. 

           District Judge, 

                           Nalbari.  

D. Roy 


